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REPLY COMMENTS OF CINCINNATI BELL TELEPHONE COMPANY
DOCKET FILE COpy ORK3lNAL

I. INTRODUCTION

Cincinnati Bell Telephone Company ("CBT"), an independent, mid-size local exchange

carrier ("LEC"), submits these reply comments in response to comments filed concerning the

Commission's September 20, 1995 Notice of Proposed Rulemaking ("NPRM") in the above-

captioned proceeding.] While CBT does not currently operate under price cap regulation, CBT

is participating in this proceeding because the development of a long tenn price cap regulatory

plan will significantly affect the environment in which CBT operates, and will have an impact

on whether CBT can elect price cap regulation in the future.

Many of the proposals offered by the Commission to alter the price cap regulation plan

should also be available to those service providers which have chosen not to operate under price

] Price Cap Perfonnance Review for Local Exchange Carriers, CC Docket No. 94
1; Treatment for Operator Services Under Price Cap Regulation, CC Docket No.
93-124; Revisions to Price Cap Rules for AT&T, CC Docket No. 93-197, Notice
of Proposed Rulemaking, released September 20, 1995.



cap regulation. CBT asserts that companies which do not operate under price cap regulation are

also facing competition and must be given the flexibility necessary to respond to these challenges

in their markets. Without this flexibility, small and mid-sized carriers will be placed at a

disadvantage relative to competitors (which may be price cap carriers) which have the ability to

introduce new services and adjust rates to address customers' needs in a timely fashion. It

would be inequitable to non-price cap companies and their customers to provide increased

flexibility only to price cap companies. CBT is also concerned that many of the regulatory

changes suggested by CAPs and IXCs are unrelated to price caps and are aimed only at

obtaining a competitive advantage.

II. RULES FOR THE INTRODUCTION OF NEW SERVICE OFFERINGS
AND RATE CHANGES MUST BE RELAXED

For a smaller company, the loss of one large customer can be devastating. If a company

has the ability to respond to customer needs, but loses a customer because of inefficiencies in

its operation, the market is working as it should. However, where a customer is lost because

the company was prevented by regulatory constraints from meeting the customer's needs, the

company's loss is not driven by economic efficiencies. Indeed, the company may well have

been the least cost provider of the service.

One of the most significant issues affecting the ability of both price cap and non-price

cap carriers to respond to the needs of customers is the constraints placed on LECs' abilities to

introduce new services. As asserted by many commenters in this proceeding, the introduction

of new services should always be presumed to be in the public interest. 2 CBT submits that the

2 Ameritech Comments, pp. 14-15; Pacific Bell/Nevada Comments, p. 18;
USTA Comments, p. 15; Southwestern Bell Comments, p. 16.
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Commission should make every effort to remove the regulatory hurdles that LECs must currently

negotiate in order to introduce new services. The present system allows LEC competitors to

inappropriately game the system by raising baseless objections to new service offerings and rate

changes. This only serves to delay the introduction of new services and does not serve the

public interest.

A. Services Should Not Be Catef:orized Accordinf: To Competition.

CBT asserts that no need exists to divide new services into the two separate tracks

proposed by the Commission. However, if the Commission does establish two tracks for new

services, it is imperative that the distinction between the two tracks be clear and unambiguous. 3

CBT asserts that categorizing services using an essential/non-essential distinction does not meet

that requirement.

CBT concurs with Pacific Bell/Nevada Bell that essential services are not those "services

which facilitate competitive entry, "4 as the Commission has suggested, or even those services

that inconvenience or cause some economic loss.5 Such definitions are too subjective to be

meaningful and could result in a system in which each and every LEC service must be analyzed

in lengthy proceedings because LEC competitors will claim that all LEC services are essential.6

The delays resulting from such a system would give competitors an unfair advantage and would

3 USTA Comments, pp. 21-22; GTE Comments, p. 5; SNET Comments, p. 12;
US West Comments, pp. 9-10; Ameritech Comments, p. 10; Southwestern
Bell Comments, pp. 29-30; Sprint Comments, p. 14; Ad Hoc Comments, p. 4.

4 Pacific Bell/Nevada Bell Comments, p. 8.

5 Pacific Bell/Nevada Bell Comments, p. 8.

6 See, Ameritech Comments, p. 11; US West Comments, pp. 10-11; SNET
Comments, pp. 12-13; GTE Comments, p. 6.
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not serve the public interest. CBT reiterates that if the Commission establishes two tracks,

Track 1 should only apply to those services that are mandated by the Commission.

B. CBT Supports The Elimination Of The Need For Part 69
Waivers.

As stressed by many of the commenters in this proceeding, including CBT, the Part 69

waiver process is unduly burdensome and restricts unnecessarily the introduction of new

services. 7 Several commenters, however, recommend that the changes proposed by the

Commission in this NPRM concerning the Part 69 waiver process not be implemented until

comprehensive reforms are made to the Part 69 rules. 8 CBT disagrees with this

recommendation. While CBT believes more comprehensive reform is needed, customers should

not be denied the benefit of new services offered at competitive prices by LECs while other

modifications of the Part 69 rules are contemplated. It appears that those who are opposing the

changes in the Part 69 rules proposed by the Commission are seeking to maintain the competitive

advantage which the current waiver process affords them, in that challenges by competitors on

issues unrelated to the determination of the public interest add significant delays to the current

waiver process.

Part 69 waivers have been a major concern for LECs because of the length of time

required to resolve waiver applications. For LEC customers, this waiver process appears to only

serve the purpose of delaying the introduction of a new service they wish to purchase. CBT

7 USTA Comments, pp. 16-17; Bell Atlantic Comments, p. 9; US West
Comments, pp. 21-22; Sprint Comments, p. 20; Time Warner Comments, p.
18.

8 National Cable Television Association Comments, p. 27; LDDS Comments, p.
32.
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supports the elimination of the need for all Part 69 waivers, regardless of the form of regulation

under which an individual carrier operates. 9

C. CBT Supports Permittine LECs To Offer Contract Pricine For
Access Services.

All providers of similar services must be allowed to price their services under the same

rules and conditions so that competitive advantages do not unfairly accrue to providers who are

given greater flexibility. CBT is concerned that under the Commission's proposal, contract

pricing would be allowed only under streamlined regulation. CBT agrees with the comments

offered by US West and the USTA that contract pricing should be allowed under baseline

regulation. 1O Clearly, where a business customer receives at least two responses to an RFP for

communication services, competition is present for those services in that geographic market.

This is the case regardless of the form of regulation under which the carrier operates.

Therefore, all LECs should be permitted to offer contract pricing, regardless of the form of

regulation under which they operate.

III. MARKET SHARE DOES NOT REFLECT MARKET POWER

CBT notes the widely divergent views regarding the importance of market share in

determining market power. CBT believes that a careful review of the comments offered on this

issue clearly supports the position that market share is not an accurate indicator of market

power. 11 This is particularly true in industries where market share has been created by

9 CBT reiterates that the Commission should realize that these waivers affect all
LECs and their customers equally.

10 US West Comments, p. 44; USTA Comments, pp. 26-29.

11 See generally, Pacific Bell/Nevada Bell Comments, pp. 42-43; Ameritech
Comments, pp. 34-35.
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regulators. As Southwestern Bell notes in its comments, this reality has also been recognized

by courtsY For example, in Metro Mobile CTS, Inc. v. New Vector Communications, Inc.,

892 F.2d 62, 63 (9th Cir. 1989), the Court stated, "Reliance on statistical market share in cases

involving regulated industries is, at best, a tricky enterprise and is downright folly where, as

here, the predominant market share is the result of regulation." Furthermore, to measure market

power on the basis of the percent of access lines lost, as suggested by Time Warner and

AT&T13
, is totally inappropriate. As Pacific Bell/Nevada Bell and Ameritech observe, the loss

of one customer, in the access market in particular, can have a devastating impact on a carrier. 14

As the comments of Pacific Bell/Nevada Bell show, the loss of a small number of customers can

result in a sizable reduction in revenue even for a large company. 15 This impact could be

magnified for a smaller carrier such as CBT. CBT reasserts that incumbent market share levels

do not necessarily indicate the levels of market power held by the LEC.

12 Southwestern Bell Comments, p. 66.

13 Time Warner Comments, p. 27; AT&T Comments, p. 17.

14 Pacific Bell/Nevada Bell Comments, pp. 42-43; Ameritech Comments, pp. 34
35.

15 Pacific Bell/Nevada Bell Comments, pp. 42-43.
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IV. CONCLUSION

CBT asserts that the Commission should minimize regulatory oversight for all LECs

wherever possible and develop rules that promote efficient and effective competition.

Respectfully submitted,

FROST & JACOBS

By~B.I~
T~asE:Thylor
Jack B. Harrison

2500 PNC Center
201 East Fifth Street
Cincinnati, Ohio 45202
(513) 651-6800

Attorneys for Cincinnati Bell
Telephone Company

Dated: January 16, 1996

0269604,04
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